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STATEMENT OF THE CASE 
Nature of the Case 
Lee Odell Fair appeals from the judgment of conviction entered upon 
the jury's verdict finding him guilty of aggravated battery and of being a 
persistent violator. Specifically, he challenges the district court's exclusion at 
trial of relevant alternate perpetrator evidence. 
Statement of Facts and Course of the Proceedings 
Gerry Blakely, his girlfriend Shelly, and their friends Joel and Laura 
went to Dino's Bar on a Friday night to relax: listen to a band, play pool, and 
drink. (Trial Tr., p.119, L.22- p.124, L.22; p.143, L.20 - p.146, L.12; p.162, 
L.13 - p.165, L.4; p.181, L.22 - p.187, L.24.) Later in the evening, Joel 
entered into a game of pool with Fair, whom Joel knew from high school, and 
two other men, who may also have been "kids that [Joel] had gone to school 
with." (Trial Tr., p.124, L.7 - p.125, L.6; p.126, Ls.6-21; p.165, L.5 - p.169, 
L.24.) When Joel accused one of the other men of cheating, the bouncer had 
to intervene and disperse the group. (Trial Tr., p.169, L.22 - p.172, L.12.) 
After Gerry and his friends had a few more drinks, they left the bar and 
encountered Fair and his friends in the parking !ot. (Trial Tr., p.126, Ls.6-21; 
p.146, L.11 - p.148, L.15; p.172, Ls.13-22; p.188, L.1 - p.189, p.15.) 
According to Gerry, the three men wanted to fight Joel because he 
called them names. (Trial Tr., p.127, Ls.20-24; p.129, Ls.6-11.) Gerry 
testified that Fair held him by the arm while the other two confronted Joel. 
(Trial Tr., p.127, L.20 - p.128, L.1 O; p.129, L.1.) According to Gerry, Joel was 
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about ten to fifteen feet away from him, with Joel's girlfriend Laura standing 
between Gerry and Joel, and the other two men "walking around" Joel. (Trial 
Tr., p.128, L.11 - p.129, L.1; p.130, L.3 - p.131, L.14.) Gerry's girlfriend, 
Shelly, was behind Gerry, between him and the bar. (Trial Tr., p.130, Ls.3-
12.) Gerry testified there was no one else in the area. (Tria! Tr., p.130, 
Ls.13-25.) When one of the men "walking around" Joel "punched him right in 
the back of the head," Gerry took a step toward his car, got hit in the face and 
fell to the ground. (Trial Tr., p.131, L.15-p.132, L.14.) Gerry had "no doubt" 
that it was Lee who punched him. (Trial Tr., p.132, Ls.2-9.) Gerry testified 
the whole incident lasted one to three minutes. (Trial Tr., p.138, Ls.16-19.) 
Shelly, Gerry's girlfriend, testified that she and Laura were a little 
behind the guys as they walked out to the parking lot. (Trial Tr., p.146, Ls.11-
20.) When she got out to the parking lot, she saw "these guys all circling 
around Gerry and Joel." (Trial Tr., p.146, Ls.23-24.) She was not sure how 
many were there. (Trial Tr., p.147, Ls.5-10.) She saw that "tattoo guy," 
whom she identified in court as Fair, had linked arms with Gerry. (Trial Tr., 
p.148, Ls.16-22; p. i 59, L.16 - p.160, L.2.) She could also see that Joel was 
"fighting with the other guys" some distance away. (Trial Tr., p.149, Ls.3-9.) 
By this point, Shelly said, Laura was "protecting Joel, fighting the guys," and 
there was a bouncer from Dino's and "a whole gmup of guys," "the whole little 
fighting gang," outside as well. (Trial Tr., p.149, L.12 - p.150, L.10; p.159, 
Ls.3-15.) Shelly testified that Gerry was facing her when she first saw him 
linking arms with Fair, but that as the fight went on (for perhaps ten minutes, 
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by her guess) Gerry was facing the fight between Joel and the other guys. 
(Trial Tr., p.158, Ls.1-19; p.159, L.16 - p.160, L.2.) The "next thing [Shelly] 
knew," "Tattoo hit Gerry in the jaw" and Jerry fell to the ground. (Trial Tr., 
p.150, Ls.12-19.) 
According to Joei, they were confronted by two guys in the parking lot, 
and "stocky guy was standing in front of me, and [Fair] was standing in front 
of Gerry," approximately five feet away. (Trial Tr., p.173, Ls.2-23.) The third 
man, from the pool game "came out a little bit afterwards ... he ran and got into 
the truck." (Trial Tr., p.174, Ls.5-9.) Just after his girlfriend Laura got in the 
middle of them, Joel "[didn't] know what happened, but I got turned around. I 
think I was talking to Laura, and the next thing I know, I was getting punched 
in the back of the head." (Trial Tr., p.175, Ls.2-5.) Laura jumped on "stocky 
guy" and then Joel started fighting him to defend his girlfriend: "we went in a 
big circle and I took him down to the ground." (Trial Tr., p.175, Ls.5-14.) Joel 
testified that "almost instantaneously [Fair] came over and ripped my shirt off 
my back and ripped me off his friend." (Trial Tr., p.15, Ls.19-23.) Joel never 
saw what happened to Gerry. (Trial Tr., p.175, Ls.15-18; p.177, Ls.2-7; 
p.179, Ls.10-16.) 
According to Laura, when she came out of the bar, "Gerry's back was 
to me ... with tattoo guy arm-in-arm with Gerry." (Trial Tr., p.189, Ls.10-15.) 
She could see another man and Joel on the other side of Gerry and tattoo 
guy, "two steps" from Gerry and tattoo guy. (Trial Tr., p.189, Ls.17-22.) 
Laura recognized the two men with Gerry and Joel as the men who had been 
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playing pool with Joel earlier. (Trial Tr., p.188, Ls.6-18.) Laura stepped 
between Joel and the man who was closest to him. (Trial Tr., p.189, L.10 -
p.190, L.8.) When the other man stepped around her and punched Joel in 
the head, she jumped on his back. (Trial Tr., p.190, L.21 - p.191, L.6.) When 
he threw her off, she went into the bar to get her friend. (Trial Tr., p.191, 
Ls.7-15.) When she returned to the parking lot, she saw Gerry on the ground, 
bleeding. (Trial Tr., p.191, Ls.14-24, p.194, Ls.5-8.) Laura never saw a third 
man in the parking lot (Trial Tr., p.192, L.25 - p.193, L.5; p.196, Ls.19-21), 
and she did not see what happened to Gerry (Trial Tr., p.191, Ls.9-12; p.196, 
L.19-p.197, L.2). 
Gerry testified that, when he fell to the ground after he was hit, he "just 
stayed there" because he "didn't want to get back up and get punched or 
kicked." (Trial Tr., p.132, Ls.10-14.) Gerry testified that he did not get 
"knocked out" (Trial Tr., p.132, Ls.15-16), but that he was screaming (Trial 
Tr., p.132, L.24 - p.133, L.2). Shelly, Gerry's girlfriend, testified that she 
walked over to Gerry after he was hit to see if he was okay, and discovered 
him in the fetal position, unconscious. (Trial Tr., p.151, Ls.8-13.) Shelly 
testified that Gerry remained unconscious for three to five minutes (Tria! Tr., 
p.151, Ls.14-17; p.154, Ls.6-9), but when reminded of her testimony at the 
preliminary hearing that Gerry probably was unconscious for ten minutes, 
said "[h]onestly, I don't know how long it was. It was such a lot of chaos" 
(Trial Tr., p.154, L.10 - p.155, L.15). Laura, Joel's girlfriend, testified that 
when she saw him on the ground, Gerry was "covered in blood" and "almost 
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loopy, like he bumped his head." (Trial Tr., p.194, Ls.5-8.) Gerry's friends 
took him to the hospita!; no one reported the incident to the police until more 
than 24 hours later. (Trial Tr., p.133, Ls.10-19; p.134, L.16 - p.135, L.13; 
p.138, L.20 - p.139, L.6; p.151, L.22 - p.153, L.9; p.155, L.21 - p.156, L.8; 
p.177, Ls.8-14; p.179, Ls.i-9; p.194, Ls.9-14; p.196, Ls.10-18.) 
Gerry sustained a lacerated lip and a fracture of his upper jaw. (Trial 
Tr., p.203, L.23 - p.204, L.19.) Fair was charged with aggravated battery and 
with being a persistent violator. (R., pp.9-10, 34-35, 50-51.) After receiving 
the defense's lists of potential trial witnesses, the state moved in limine to 
exclude the testimony of several of the state's witnesses on the basis they 
had no relevant testimony to offer, because they were not present at the fight 
and they could only testify "to some variation of 'Richie Laine told me he did it 
and Lee Fair is innocent."' (R., p.137.) The State correctly anticipated Fair's 
defense would be that he was present in the parking lot but that Laine, not 
Fair, struck Blakely. The court allowed Fair to make an offer of proof by 
calling each of the witnesses out of the presence of the jury just before the 
presentation of the defense's case. (Trial Tr., p.212, L.17 - p.258, L.6.) 
Laine denied having been present at Dino's in October 2010 (the time of the 
incident at Dino's, Trial Tr., p.120, Ls.11-15), and several other witnesses 
testified to Laine telling them he struck or knocked out a man during a fight at 
Dino's in October 2010, or being present while the story was told and did not 
deny having knocked out someone at Dino's in October 2010. (Trial Tr., 
p.213, L.23 - p.250, L.5.) The district court excluded the proffered evidence 
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based on its conclusion that the confessions were not relevant, were a waste 
of time, and were inadmissible hearsay because Laine's confessions 
allegedly offered a different version of the fight in the parking lot than the one 
testified to by the State's witnesses,. (Trial Tr., p.217, L.21 - p.219, L.22; 
p.224, L.16 - p.226, L.15; p.231, L.15 - p.233, L.20; p.250, L.9 - p.251, 
L.18; p.258, Ls.1-6.) 
The jury found Fair guilty of aggravated battery and of being a 
persistent violator. (R., pp.198, 201.) Fair timely appealed. (R., pp.207-209.) 
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ISSUE 
Did the district court err when it excluded relevant, admissible evidence that 
Richie Laine may have actually committed the aggravated battery against 
Gerry Blakely, because the evidence was admissible hearsay tending to 
make it less pmbable that Fair committed the crime? 
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ARGUMENT 
The District Court Erred When It Excluded Relevant Evidence 
Of An Alternate Pe petrator 
A. Introduction 
Pursuant to his motion in limine, Fair sought to introduce evidence that 
Richie Laine told his girlfriend and other friends that he was the one who 
struck Gerald Blakely during the fight in the parking lot outside Dino's bar. 
The district court excluded the proffered evidence as irrelevant hearsay. The 
district court erred when it excluded this evidence. 
B. Standard Of Review 
The appellate court freely reviews questions of law. State v. Johnson, 
148 Idaho 664,667,227 P.3d 918, 921 (2010): 
Questions of relevancy are reviewed de novo. State v. Zichko, 
129 Idaho 259, 264, 923 P.2d 966, 971 (1996). "Whether 
evidence is relevant is an issue of law." State v. Atkinson, 124 
Idaho 816, 819, 864 P.2d 654, 657 (Ct.App.1993). "The trial 
court has broad discretion in the admission of evidence, and its 
judgment will only be reversed when there has been an abuse 
of that discretion." [State v.J Zichko, 129 Idaho [259,] 264, 923 
P.2d [966,] 971. Thus, the inquiry is two-fold; we must first 
freely review and determine whether the proffered evidence is 
relevant, and secondly we evaluate whether the district court 
abused its discretion in determining whether the probative value 
was outweighed by unfair prejudice. Atkinson, 124 Idaho at 
819, 864 P.2d at 657. 
State v. Meister, 148 Idaho 236, 239, 220 P.3d 1055, 1058 (2009). 
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C. The District Court Erred When It Excluded Relevant Evidence That 
Fair Did Not Commit The Aggravated Battery Suffered By Gerald 
Blakely 
The aiternate perpetrator evidence that Fair attempted to admit at trial 
tended to make it less probable that Fair committed the crime, because it 
tended to make it more probable that Richie Laine was the actual perpetrator 
of the crime. The admissibility of Laine's confessions is governed by the 
Idaho Rules of Evidence, specifically Rules 401, 402, 403 and 804(b)(3). 
Meister, 148 Idaho at 241,220 P.3d at 1060. 
First, the trial court must consider whether the evidence proffered is 
relevant. Meister, 148 Idaho at 241, 220 P.3d at 1060. If it is relevant, it is 
generally admissible unless some other Rule of Evidence provides otherwise. 
I.R.E. 402; Meister, 148 Idaho at 240, 220 P.3d at 1059. The trial court then 
has the discretion to exclude or limit relevant evidence if the probative value 
of the evidence is "substantially outweighed by the danger of unfair prejudice, 
confusion of the issues, or misleading the jury, or by considerations of undue 
delay, waste of time, or needless presentation of cumulative evidence." I.R.E. 
403; Meister, 148 Idaho at 241, 220 P .3d at 1060. Additionally, in the case of 
Laine's confessions, the proffered evidence must meet the standards of I.R.E. 
804(b)(3) in order to be admissibie. Id. 
In Meister, the Court emphasized that the Rules of Evidence effectively 
safeguard against the admission of "conjectural inferences" and "mere 
inferences" that someone other than the defendant committed the charged 
crime. Meister, 148 Idaho at 241, 220 P.3d at 1060. I. R. E. 401 provides the 
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standard: '"Relevant Evidence' means evidence having any tendency to make 
the existence of any fact that is of consequence to the determination of the 
action more probable or less probable than it would be without the evidence." 
In this case, the question is whether evidence that Laine told people that he, 
not Fair, struck Gerry has any tendency to make it more or less probab!e that 
Fair struck Gerry. It appears that the trial court may have accepted the 
confessions as relevant, because the bulk of its analysis centered on whether 
the confessions were admissible hearsay under I.R.E. 804(b)(3). 
Hearsay "is a statement, other than one made by the declarant while 
testifying at the trial or hearing, offered in evidence to prove the truth of the 
matter asserted." LR.E. 801 (c). Hearsay is not admissible unless it falls 
under an exception in the Idaho Rules of Evidence or another rule formulated 
by the Idaho Supreme Court. I.R.E. 802. As noted by the Court in Meister, a 
statement is not hearsay if the declarant is unavailable as a witness and it is 
[a] statement which was at the time of its making so far contrary 
to the declarant's pecuniary or proprietary interest, or so far 
tended to subject declarant to civil or criminal liability, or to 
render invalid a claim by declarant against another, that a 
reasonable man in declarant's position would not have made the 
statement unless declarant believed it to be true. A statement 
tending to expose the declarant to criminal liability and offered 
to exculpate the accused is not admissible unless corroborating 
circumstances clearly indicate the trustworthiness of the 
statement. 
I.R.E. 804(b)(3) (emphasis added). As the Meister Court emphasized, "these 
corroborating circumstances are necessary and must 'clearly indicate the 
trustworthiness of the statement.' Several confessions may act to corroborate 
each other." Meister, 148 Idaho at 242, 220 P.3d at 1061 (citations omitted). 
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The Meister Court adopted Arizona's seven-part test for determining 
the reliability and corroboration of a statement subjected to the hearsay 
exception established in LR.E. 804(b)(3): 
(1) whether the declarant is unavailable; (2) whether the 
statement is against the declarant's interest; (3) whether 
corroborating circumstances exist which clearly indicate the 
trustworthiness of the exculpatory statement, taking into account 
contradictory evidence, the relationship between the declarant 
and the listener, and the relationship between the declarant and 
the defendant; (4) whether the declarant has issued the 
statement multiple times; (5) whether a significant amount of 
time has passed between the incident and the statement; (6) 
whether the declarant will benefit from making the statement; 
and (7) whether the psychological and physical surroundings 
could affect the statement 
State v. LaGrand, 734 P.2d 563, 569-70 (Arizona 1987). The trial court did 
not properly apply this test when it analyzed whether to exclude or admit 
Laine's confessions. 
In this case, the proffered evidence consists of Laine's girlfriend 
testifying that he told her in October of 2010 that during a fight at Dino's 
involving Fair, Laine "knocked out" a man and the fight was over (Trial Tr., 
p.221, l.4 - p.222, L.8; p.223, L.19 - p.224, L.9); Laine's friend testifying that 
Laine told him that he "cold-cocked some guy" at Dino's late in October (Trial 
Tr., p.227, L.13 - p.229, L.14); Laine's drug dealer testifying that Laine was 
present while a friend of Laine's boasted to the drug dealer that Laine "did a 
flying superman punch over [Fair's] shoulder and dropped this guy" at Dino's 
in October, which Laine did not deny (Trial Tr., p.234, L.20 - p.237, L.13). 
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The trial court characterized this evidence as untrustworthy hearsay. 
The trial court's conclusions seemed based on its perception Laine's 
statements were not against interest because his actions might be construed 
as acting in self-defense; that Laine's versions of how the fight occurred, 
when telling the story to the witnesses, differed in some respects from the 
versions offered by the State's witnesses; and that the statements did not 
identify "with clarity" who Laine hit (Trial Tr., p.224, L.22 - p.225, L.1; p.226, 
Ls.2-11; p.231, L.15 - p.233, L.20; p.240, L.6 - p.241, L.3.) The district court 
also seemed troubled that this single-level hearsay was instead "hearsay 
upon hearsay." (Trial Tr., p.232, Ls.19-21.) 
In particular, the trial court was concerned that Laine's story to his 
girlfriend could be characterized as him acting in self-defense (Trial Tr., 
p.221, Ls.20-24), and were thus not statements against interest (Trial Tr., 
p.224, L.22 - p.225, L.1 ). Laine's statements indicated he was not acting in 
self-defense but was helping Fair in a fight, thereby still rendering Laine open 
to criminal liability. Also, the court determined that Laine's statements did not 
identify "with clarity" who he hit, but did not give any weight to Laine's 
description that, after he hit the man, the fight ended (Trial Tr., p.224, Ls.5-9), 
comporting with the testimony of all of the State's witnesses that the fight was 
over as soon as Gerry went down. The trial court believed that Laine's 
statements could have also meant that he hit Joel (Trial Tr., p.231, Ls.15-24). 
Essentially, the trial court dismissed Laine's account of how the fight went 
down without considering the testimony by the State's witnesses establishing 
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that the scene was chaotic, that Gerry and Fair cou1d have been within "two 
steps" of the fight between Joel, his girlfriend and one or two others (or at 
least close enough for Fair to have "instantaneously" ripped off Joel's shirt)- a 
fight that involved Joel's girlfriend being thrown from the back of one of the 
men, and without considering, most importantly, that no one apparently saw 
Fair hit Gerry in a scene filled with anywhere from two to ten men, only one of 
whom was easily identifiable by his neck tattoo and having been known to 
Joel. (Trial Tr., p.231, Ls. i 5-24; p.232, Ls.8-15.) The ultimate determination 
of the weight to be given the particulars of Laine's confessions versus the 
particulars of the versions given by the State's witnesses should have been 
left to the jury. 
Further, the court did not treat any of Laine's statements as true 
confessions, nor did it consider that each of these statements could 
corroborate each other. In Meister, only two of the alternate perpetrator's 
statements could be construed as confessions to the murder in that case, and 
those were characterized as confessions not that he shot the victim but that 
"he was involved in the shooting." Meister, 148 Idaho at 243, 220 P.3d at 
1062. Again, the proffered evidence here consists of Laine's girlfriend 
testifying that he told her in October of 2010 that during a fight at Dino's 
involving Fair, Laine "knocked out" a man and the fight was over (Trial Tr., 
p.221, L.4 - p.222, L.8; p.223, L.19 - p.224, L.9); Laine's friend testifying that 
Laine told him that he "cold-cocked some guy" at Dino's late in October (Trial 
Tr., p.227, L. 13 - p.229, L.14); Laine's drug dealer testifying that Laine was 
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present while a friend of his boasted to their drug dealer that Laine "did a 
flying superman punch over [Fair's] shoulder and dropped this guy" at Dino's 
in October, which Laine did not deny (Trial Tr., p.234, L.20 - p.237, L.13). 
These are direct admissions of committing the crime, not of simply "being 
involved" and should have been treated as statements against interest under 
LR.E. 804(8)(3). Further, each of these confessions serves to corroborate 
the others. 
To paraphrase the Court in Meister, when the trial court refused the 
request of the defense to call Richie Laine as a witness and any witness 
which may impeach Laine's testimony, or to present any evidence which 
would tend to show that a person other than Fair committed the crime, it 
prevented Fair from presenting potentially relevant facts that may have 
developed throughout the course of the trial. "[Fair] should be afforded the 
opportunity to present his complete and full defense." Meister, 148 Idaho at 
241, 220 P.3d at 1060. As the Court in Meister found, the Arizona seven-part 
test, when properly deployed, "is desirable because it prevents the trial judge 
from substituting himself or herself as the ultimate fact-finder. If the 
statements clearly establish trustworthiness through corroborating evidence it 
is within the province of the jury to weigh the testimony and determine where 
the truth lies." Meister, 148 Idaho at 243, 220 P.3d at 1062. However, in this 
case, the district court improperly put itself in the role of the jury, and in doing 
so did not weigh all of the evidence before it when it excluded the proffered 
alternate perpetrator confessions. 
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CONCLUSION 
Fair proffered relevant, admissible evidence that Richie Laine 
committed the aggravated battery suffered by Gerald Blakeiy, necessarily 
making it less probable that Fair committed the crime. The district court 
committed reversible error when it excluded this evidence. Fair respectfully 
asks this Court to vacate the judgment of conviction and remand the matter 
for a new trial, one that includes the admission of Fair's proffered alternate 
perpetrator evidence. 
DATED this 11 th day of April, 2013. 
ebekah Cude 
Attorney for Petitioner-Appellant 
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